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Hniteii States (Smtrt of Appeals 

Fob the District of Columbia Circuit 


No. 10,318 


Yellow Cab Co. of D. C., Inc., a corporation, 

Appellant , 

vs. 

William N. Janson, Anna Marguerite Janson, and 

Edward N. Janson, 

Appellees. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by the Yellow Cab Co. of D. C., Inc., 
defendant and third party plaintiff below, from a judg¬ 
ment in the United States District Court for the District 
of Columbia which dismissed a third party complaint 
against the appellee William N. Janson who was the third 
party defendant below. (A. p. 17-18) Notice of appeal 
was duly given and an undertaking on appeal was filed. 
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Jurisdiction below is based on Sec. 11—301, Title 11, 
D. C. Code, 1940 Ed. and Rule 14, Federal Rules of Civil 
Procedure, which was invoked by the filing of the third 
party complaint. 

Jurisdiction in this court is conferred by Sec. 17—101, 
Title 17, D. C. Code, 1940 Ed 

STATEMENT OF CASE 

Anna Marguerite Janson and her husband Edward N. 
Janson filed a second amended complaint in the court 
below against the Yellow Cab Co. of D. C., Inc., appellant 
and defendant below, seeking damages respectively for 
personal injuries and loss of consortium. Anna Marguer¬ 
ite Janson on March 5, 1947, was riding in the automobile 
of her brother-in-law William N. Janson, appellee and 
third party defendant, when a collision occurred on East 
Capitol Street and Second Street in the District of Colum¬ 
bia with a taxicab of the Yellow Cab Co. of D. C., Inc. 
Mrs. Anna Marguerite Janson was injured. 

Because Anna Marguerite Janson and her husband did 
not sue William N. Janson in whose car the plaintiff was 
riding, the defendant Yellow Cab Co. of D. C., Inc., filed 
a third party complaint against William N. Janson as a 
person who might be liable to the defendant or to the 
plaintiff for all or part of the plaintiff’s claim against the 
defendant Yellow Cab Co. of D. C., Inc. The gravamen 
of the third party complaint was that the negligence of the 
third party defendant William N. Janson in the operation 
of his automobile made him jointly responsible with the 
defendant Yellow Cab Co. of D. C., Inc., (if it should be 
adjudged negligent) and rendered him liable for contribu¬ 
tion. (A. p. 5-6) The plaintiff, Anna Marguerite Janson, 
and her husband did not amend their complaint to assert 
an action against William N. Janson. 
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William N. Janson filed an answer to the third party 
complaint asserting that Yellow Cab Company’s claim of 
a right to contribution was res ad judicata because he, 
William N. Janson, had previously obtained a judgment in 
the Municipal Court for the District of Columbia against 
the Yellow Cab Company of D. C., Inc., for damages to 
his automobile resulting from the same collision. (A. p. 
9-10) 

The lower court granted a motion for summary judg¬ 
ment in favor of William N. Janson, holding that the Mu¬ 
nicipal Court action wherein William N. Janson obtained a 
final judgment against Yellow Cab Co. of D. C., Inc., for 
damages to his automobile was a bar to its claim of a right 
to contribution and accordingly dismissed the third party 
complaint filed by the Yellow Cab Company against Wil¬ 
liam N. Janson. (A. p. 16-17) 

From the judgment dismissing the third party complaint, 
and denying a motion to strike the defense of res judicata, 
the Yellow Cab Company has prosecuted this appeal. (A. 

p. 18) 


POINTS ON APPEAL 

The Court erred as follows: 

1. In holding that the issues embraced in the Third 
Party Complaint were res adjndicata. 

2. In granting motion of the Third Party Defendant 
for summary judgment. 

3. In dismissing the Third Party Complaint. 

4. In denying motion of Third Party Plaintiff to strike 
second defense contained in answer to Third Party Com¬ 
plaint, or in the alternative in denying motion of Third 
Party Plaintiff for judgment in its favor on second defense 
to Third Party Complaint. 
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ARGUMENT 

The four separately stated Points on Appeal embrace 
the single question of whether the Municipal Court judg¬ 
ment is a bar to the third party complaint. 

The appellant contends that the Municipal Court judg¬ 
ment is not res adjudicata of the issues embraced in the 
third party complaint, first because the causes of action 
are different and second the parties are different. 

In Black’s treatise on “The Law of Judgments, Second 
edition, Volume II, Sec. 610, page 927, it is stated: 

“What, then, are the conditions under which a judg¬ 
ment rendered in one action will be receivable as con¬ 
clusive evidence in a subsequent action? According 
to a certain line of authorities, ‘in order to make a 
matter res judicata there must be a concurrence of the 
four conditions following, namely: 1. Identity of the 
thing sued for (or subject matter of the suit). 2. Iden¬ 
tity of the cause of action. 3. Identity of persons and 
of parties to the action. 4. Identity of the quality in 
the persons for or against whom the claim is made’.” 

In the same text, Sec. 725, p. 1087 subtitle “Cause of action 
must be the same,” the author states: 

“ * * • we must not forget that the same transactions 
or state of facts may give rise to distinct causes of 
action. It is not necessarily the identity of the subject 
matter which determines the question.” 

It is sometimes difficult to distinguish between the lack 
of identity of subject matter and the lack of identity in the 
cause of action. We believe there is lacking identity in 
the cause of action. 

The cause of action asserted in the Municipal Court suit 
is not identical w T ith the cause of action stated in the third 
party complaint. The proceedings filed in the Municipal 
Court by William N. Janson were to recover from the 
Yellow Cab Company damages to his automobile. If the 
Yellow Cab Company were to now sue William N. Janson 
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for damages to its taxicab, undoubtedly such claim would 
be res adjudicata, because the issues of negligence and 
contributory negligence, as between William N. Janson 
and the Yellow Cab Company in their duty to each other, 
were finally adjudicated. 

But in that proceeding the Yellow Cab Company could 
not have claimed contribution. 1 This must necessarily be 
so because in that proceeding Anna Marguerite Janson 
was not a party and had not presented a claim. Secondly, 
the amount involved in her claim was beyond the jurisdic¬ 
tional limits of the Municipal Court, and third, the asser¬ 
tion of a right to contribution on the cause of action of 
Anna Marguerite Janson at that stage would have been 
premature. Nor would the Municipal Court Rule corre¬ 
sponding to Rule 14 of the Federal Rules of Civil Proced¬ 
ure have permitted the adjudication of the question of 
contribution. 

The third party complaint was founded upon a separate, 
distinct and different cause of action arising out of a differ¬ 
ent obligation or duty. The operators of each vehicle 
owed to Anna Marguerite Janson a duty separate and 
apart from the duty they owed each other, a duty to exer¬ 
cise reasonable care to avoid injury to Anna Marguerite 
Janson. If their concurrent negligence caused injury to 
her, they would become jointly liable to her, and for that 
liability she could assert and obtain, if she elected to do so, 
a joint judgment. When such a judgment is obtained then 
the right arises in the tortfeasor, who has paid the judg¬ 
ment, to obtain contribution. George's Radio, Inc. v. Capi¬ 
tal Transit Company, 75 U. S. App. D. C. 187, 126 F. 2d 
219. The right to seek and obtain contribution is not de¬ 
pendent upon both tortfeasors being judgment debtors. 

As stated in Knell v. Feltman, .U. S. App. D. C., 

174 F. 2d 662, 665: 


i Erie R. Co. v. Erie & Western Transportation Co., 204 U. S. 220, 27 
S. Ct. 246; Ash Sheep Co. v. United States, 252 U. S. 159, 40 S. Ct. 241. 
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“In addition to being balked by Rnle 14 (a), the ap- 
lant’s theory that there can be no contribution unless 
the plaintiff has first obtained a judgment against both 
wrongdoers is untenable for still another reason. The 
right to seek contribution belongs to the tort-feasor 
who has been forced to pay, and the existence of the 
right cannot logically depend upon a selection of de¬ 
fendants made by the plaintiff. If it did so depend, 
the caprice or whim of the plaintiff, or his deliberate 
intention to fasten liability on one defendant alone, 
could preclude that defendant from having contribu¬ 
tion to which he might otherwise be entitled. More¬ 
over, such an application of the contribution doctrine 
would open the way to collusion between a plaintiff, 
and one agaipst whom he has a cause of action, to im¬ 
pose liability solely upon another against whom he has 
a cause of action for the same wrong. 

For these reasons, we see no substance in the sug¬ 
gestion that contribution between concurrent tort-feas¬ 
ors can be enforced only if both are judgment debtors 
of the plaintiff. 77 

The right to contribution is founded upon the existence 
of a joint or common liability to the injured party, 
although, as stated in Knell v. Feltman, it is not necessary 
that they be judgment debtors. The thing that gives rise 
to the liability for contribution is that the tort-feasors were 
subject originally to a common liability, and one has taken 
more than his just share of the burden. Had Anna Mar¬ 
guerite Janson filed action for her injuries against both 
William N. Janson and the Yellow Cab Company, their 
common obligation to her would have been adjudicated 
without reference to the Municipal Court action which had 
previously been decided between the two tort-feasors. Be¬ 
cause she wished to favor her host and brother-in-law, she 
selected the Yellow Cab Company as the sole party to sue, 
thereby electing to fasten liability upon it alone. Her elec¬ 
tion to do this cannot have the effect of depriving Yellow 
Cab Company of its right to seek contribution, which other¬ 
wise, it would be entitled to, if both were sued. Knell v. 
Feltman, supra. 
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In American Motorists Insurance Company v. Vigen, 213 
Minn. 120, 5 N. W. (2d) 397, 15 Auto Cases 521, the ques¬ 
tion presented was whether an unsuccessful defendant in a 
personal injury action who was sued jointly with another 
defendant in whose favor a verdict was found and judg¬ 
ment entered was entitled to retry the issue of the success¬ 
ful defendant’s liability to the original plaintiff and, if suc¬ 
cessful in establishing such liability, to recover contribu¬ 
tion from the successful defendant. The court stated the 
following in its opinion: 

“Since the payment by a plaintiff of more than his 
share of a common liability is the basis of an action 
for contribution, the lack of such common liability to 
the injured person on the part of the parties of the 
contribution action would logically seem to preclude a 
right to contribution. 

‘The thing that gives rise to the liability (for contribu¬ 
tion) • * • is that both parties were subject origi¬ 
nally to a common liability, and one has taken more 
than his just share of the burden.’ D. M. & N. Ry. Co. 
v. McCarthy, 183 Minn. 414, 418, 236 N. W. 766. 

It must be conceded that the judgment in favor of 
the successful defendant and against the injured plain¬ 
tiff as between them is conclusive that there is not and 
never was any liability whatever on the part of the suc¬ 
cessful defendant to the injured party. No recovery 
could ever have been had by the injured party against 
him. Hence it would seem to follow that there could 
never have been a common liability. This is res judi¬ 
cata between the injured plaintiff and the successful 
defendant. In cases where the judgment is against 
both or all defendants, it is likewise res judicata be¬ 
tween the original plaintiff and such defendants. Is it 
not, then, an adjudication of such an essential element 
of the suit for contribution as to preclude recovery in 
the cases at bar?” 

• • • • 

“It is quite true that the right to contribution arises 
out of the relationship of the parties to an original 
transaction. In contract cases the common liability 
arises out of the relationship created by the original 
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agreement, express or implied; but in tort cases tbe 
original common liability must be established in some 
way — in contested cases by adjudication of such lia¬ 
bility as between the injured person and the alleged 
tort-feasor. In cases which have not gone to judg¬ 
ment the question is open, as in D. M. & M. Ry. Co. v. 
McCarthy, 183 Minn. 414, 236 N. W. 766, and the 
adjudication in the contribution case supplies the re¬ 
lationship to the original transaction. But where 
trial of a tort action is had and judgment rendered in 
favor of a defendant the case stands as if he had had 
no part in the tort. He stands without relation to the 
original transaction. That being so, there can be no 
common liability where no liability whatever exists. 
In Consolidated Coach Corp. v. Burge, 245 Ky. 631, 
4, 54 S. W. (2d) 16, 85 A. L. R. 1086, the court said: 

** • • The right of action for contribution must 
necessarily grow out of the causes of action in favor 
of the injured passengers against both alleged tort¬ 
feasors. ’ 

If there is no cause of action arising out of the tort 
against the person from whom contribution is sought, 
there can be no resulting right to contribution; and 
when the courts have adjudicated that there was no 
such cause of action there can be no right of contri¬ 
bution accruing to the guilty tortfeasor. Consolidated 
Coach Corp. v. Burge, supra. ” 

In the case of Neenan v. Woodside Astoria Transp. Co., 
261 N. Y. 159, 184 N. E. 44, an automobile was involved 
in a collision with a bus. The owner of the automobile 
sued and recovered damages from the owner of the bus. 
Later a passenger in the bus sued the owners of both 
vehicles and recovered a judgment against both defend¬ 
ants. The owner of the automobile sought to introduce 
the judgment which he obtained against the bus company 
but the court did not permit it to be done as the pas¬ 
senger was free to prove that the owner of the auto¬ 
mobile was also negligent. The passenger obtained a 
judgment against the owner of each vehicle. The owner 
of the bus then sought contribution under a statute which 
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provides for contribution between joint tort-feasors. This 
statute is only declaratory of the common law as that 
rule has recently been declared by this Court in Knell v. 
Feltman, supra. The court allowed contribution, and 
stated in its opinion: 

“While it seems inconsistent that Huppmann should 
share with the other defendant damages to a third 
party arising out of an accident for which, as between 
themselves, the courts have decided that Huppmann 
was in no way to blame, yet the inconsistency is more 
apparent than real. Mary Neenan was not interested 
in the action between Huppmann and the transporta¬ 
tion company; the result was a matter of indifference 
to her. She could have sued Huppmann alone and 
could have collected her full recovery out of him. She 
chose to sue both, and the judgment against both gives 
to the one paying it the right to collect from the other 
his share.’’ 

It is indisputable that the ultimate fact (exclusive of 
payment), upon which is based the right to contribution, 
is the common liability of two or more tort feasors to 
the injured person. The negligence must be the breach 
of a duty or obligation owed to such person. To adjudi¬ 
cate the common liability to the injured party, that issue 
must be framed in a proceeding in which the common lia¬ 
bility to the injured person is passed upon, not as in the 
Municipal Court proceeding which only determined rights 
inter se without the injured person as a party, — and in 
which the injured person remained free to assert and 
establish negligence against both tort feasors. 

As stated in Mink v. Keim, 291 N. Y. 300, 304, 52 N. E. 
(2d) 444. 

“There was no privity between the passengers of 
the Orel car and the owners and operator of either 
car involved in the collision, nor was there mutuality 
of estoppel. Actionable negligence can arise only out 
of the breach of some duty and is necessarily rele¬ 
vant to circumstances of time, place or person (Con- 
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nell v. N. Y. C. & H. R. R. R. Co., 144 App. Div. 664). 
‘The duty may exist as to some persons, and not as 
to others, depending upon peculiar relations and cir¬ 
cumstances’ (Larmore v. Crown Point Iron Co., 101 
N. Y. 391, 394). The only question litigated in the 
consolidated action was whether the negligence of the 
Keims or Orel, as between themselves, was the sole 
proximate cause of the collision. As to the plain¬ 
tiffs, both Orel and the Keims might be held jointly 
liable for damages although, as between themselves, 
the owner and driver of one car might not be liable 
to the other. Both owed to these plaintiffs the duty 
of exercising ordinary care to avoid the accident. The 
claims of the plaintiffs here were not involved in the 
issue presented and litigated in the former action; 
and the two actions did not ‘have such a measure of 
identity that a different judgment in the second 
would destroy or impair rights or interests established 
by the first’.” 

We, therefore, urge that since the right still remains in 
the plaintiffs, unaffected by the Municipal Court judgment 
to assert negligence against both tortfeasors, it likewise 
remains in Hie tortfeasor who compensates the plaintiffs 
for the injuries inflicted by both tortfeasors, to be re¬ 
imbursed for half of the expenditure. 

We respectfully submit that the lower court erred in 
denying the motion of the third party plaintiff Yellow 
Cab Company to strike the second defense wherein the 
plea of res adjudicata was asserted, further that it erred 
in dismissing the third party complaint, and that the judg¬ 
ment dismissing the third party complaint and denying 
the said motion of the Yellow Cab Company to strike 
the defense of res adjudicata should be reversed. 

Alfred M. Schwartz, 

Samuel A. Freedman, 

1106 Vermont Ave., N. W., 
Washington 5, D. C. 

Attorneys for Appellant. 
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1 Filed Apr 15 1949 Harry M. Hull, Clerk 

, i 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4332-47 

MRS. ANNA MARGUERITE JANSON 
2326 Military Road 
Arlington, Virginia 
and 

EDWARD N. JANSON 
2326 Military Road 
Arlington, Virginia 

Plaintiffs 

vs. 

YELLOW CAB COMPANY OF D. C., INC. 

1801 New York Avenue, N. E. 

Washington, D. C. 

Defendant 

Amended Complaint for Negligence — Personal Injuries 

First Count 

The plaintiffs allege: 

1. That the plaintiff, Anna Marguerite Janson, is a 
resident of the State of Virginia, and brings this suit in 
her own right; and that she is a citizen of the United 
States. 

2. That the defendant, Yellow Cab Company of D. C., 
Inc., is a Virginia corporation and is sued in its own right. 

3. That on to-wit, March 5,1947, while riding as a pas¬ 
senger in the automobile of one William N. Janson, and 
while proceeding East on East Capitol Street, at the inter¬ 
section* of Third Street, S. E., in the City of Washington, 
District of Columbia, a cab of the defendant, operated by 
its agent, servant and employee, was caused to collide with 
and strike the automobile in which the plaintiff was riding, 
said cab being carelessly and negligently operated by de¬ 
fendant’s agent, servant and employee. 
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4. That as the result of the aforementioned negligence 
and carelessness on the part of the agent, servant and em¬ 
ployee of the defendant, your plaintiff suffered in- 
2 jury to her right ankle and lumbar and dorsal spine; 

severe nervous and physical- shock and was other¬ 
wise seriously and permanently injured; as the result of 
which the plaintiff Anna Marguerite Janson, is now and 
will in the future continue to suffer great pain of body and 
mind; said plaintiff was ill and unable to return to her 
employment for a period of ten (10) days after the acci¬ 
dent and that she is not, as of this date, able to carry on 
her regularly duly assigned business duties and her activi¬ 
ties and duties in the home have been seriously impaired. 

WHEREFORE, the plaintiff, Anna Marguerite Janson, 
demands judgment against the defendant, Yellow Cab 
Company of D. C., Inc., a body corporate, in the sum of 
Twenty Thousand Dollars ($20,000.00), besides costs. 

Second Count 

1. That the plaintiff, Edward N. Janson, is a resident 
of the State of Virginia and brings this suit in his own 
right; and that he is a citizen of the United States. 

2. That the defendant, Yellow Cab Company of D. C., 
Inc., is a Virginia corporation and is sued in its own right. 

3. That on to-wit, March 5, 1947, the plaintiff, Anna 
Marguerite Janson, wife of plaintiff Edward N. Janson, 
while riding as a passenger in the automobile of one, Wil¬ 
liam N. Janson, and while proceeding East on East Capitol 
Street, at the intersection of Third Street, S. E., in the 
City of Washington, District of Columbia, a cab of the de¬ 
fendant, operated by its agent, servant and employee, was 
caused to collide with and strike the automobile in which 
the said Anna Marguerite Janson was riding, said cab be¬ 
ing carelessly and negligently operated by defendants 
agent, servant and employee. 

4. That as the result of the aforementioned negligence 
and carelessness on the part of the agent, servant and em- 
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ployee of the defendant, the said Anna Marguerite Janson, 
suffered injury to her right ankle and lumbar and dorsal 
spine; severe nervous and physical shock and was other¬ 
wise seriously and permanently injured; that as a result of 
the aformentioned described injuries caused by the 
3 carelessness and negligence of defendant’s agent, 
servant and employee, the said Anna Marguerite 
Janson, wife of Edward N. Janson, is now and will in the 
future continue to suffer great pain of body and mind; 
that the said Anna Marguerite Janson is not, as of this 
date, able to carry on her regularly duly assigned business 
duties and her activities and duties in the home have been 
seriously impaired; that plaintiff, Edward N. Janson, since 
the date of the accident has been forced to spend large 
sums of money for medical care, and will in the future be 
forced to spend additional sums of money for medical care; 
and further, your plaintiff, Edward N. Janson, was and 
now is deprived of the services and society of his wife, 
Anna Marguerite Janson. 

WHEREFORE, the plaintiff, Edward N. Janson, de¬ 
mands judgment against the defendant, Yellow Cab Com¬ 
pany of D. C., Inc., a body corporate, in the sum of Ten 
Thousand Dollars ($10,000.00), besides costs. 

/s/ Wesley E. McDonald 
Wesley E. McDonald 
Attorney for Plaintiffs 
921 Colorado Building 
Washington, D. C. 

Demand for Jury Trial 

The plaintiffs, through their attorney, demand a trial by 
jury. 

/s/ Wesley E. McDonald 
Wesley E. McDonald 
Attorney for Plaintiffs 
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« 

Filed Apr 20 1949 Harry M. Hull, Clerk 

Third Party Complaint 
{Leave to File the Same Being First Had and Obtained) 

1. Plaintiffs, Anna Marguerite Janson and Edward N. 
Janson, have filed against the defendant, Yellow Cab Com¬ 
pany of D. C., Inc., a body corporate, an amended com¬ 
plaint, copy of which is attached hereto as Exhibit A. 

2. On or about March 5, 1947, the plaintiff, Anna Mar¬ 
guerite Janson was riding as a passenger in the automobile 
of the third party defendant, who was operating his auto¬ 
mobile in an easterly direction on East Capitol Street, at 
the intersection of 3rd Street, in the District of Columbia. 
The automobile of the third party defendant, William N. 
Janson, was involved in a collision at said intersection with 
a taxicab owned by the defendant, Yellow Cab Co. of D. C., 
Inc., operated with its consent by one Josef Collins. The 
said collision proximately occurred through the negligence 
of the third party defendant, William N. Janson. In the 

amended complaint (see Exhibit A, made a part 
5 hereof by reference) it is claimed by the plaintiffs, 
that the collision occurred through the negligence 
and carelessness of the agent, servant, and employee of 
the defendant and third party plaintiff, Yellow Cab Co. of 
D. C., Inc. 

3. If it shall be established that the collision between 
the automobile of the third party defendant and the taxicab 
of the defendant and the third party plaintiff was proxi¬ 
mately caused by the negligence or carelessness of the 
agent, servant, and employee of the defendant and third 
party plaintiff, Yellow Cab Co. of D. C., Inc., it is entitled 
to recover by way of contribution from William N. Jan¬ 
son, third party defendant, an amount equal to one-half 
of the sums awarded to the plaintiffs against the defendant 
and paid by the defendant, because of the negligence of 
the third party defendant in causing or contributing to 
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the said collision and resulting injury and damage to the 
plaintiffs, and by reason of the further fact that the de¬ 
fendant and third party plaintiff did not participate in the 
wrong-doing, negligence, or carelessness, if any, of the said 
Josef Collins and is responsible for his conduct only by 
reason of respondeat superior. 

4. The defendant and third party plaintiff avers fur¬ 
ther, that the plaintiffs are entitled to recover from the 
third-party defendant, William N. Janson, in whose auto¬ 
mobile plaintiff, Anna Marguerite Janson was a passenger, 
for the injuries and damages, if any, sustained by the 
plaintiffs. 

WHEREFORE, the defendant and third party plain¬ 
tiff, Yellow Cab Co. of D. C., Inc., demands (1) judgment 
against the third party defendant, William N. Janson for 
all sums that be adjudged against the defendant, Yellow 
Cab Co. of D. C., Inc., in favor of the plaintiffs, Anna 
Marguerite Janson and Edward N. Janson, or for such 
portion thereof from the third party defendant as the 
defendant and third party plaintiff may be ad- 
6 judged entitled and (2) that a declaratory judgment 
be entered against the third-party defendant in favor 
of the third party plaintiff adjudging its right to contri¬ 
bution in the event that at time of hearing on this com¬ 
plaint payment of the judgment, if any shall be awarded 
plaintiffs, has not yet been effected. 

/s/ Alfred M. Schwartz 
Alfred M. Schwartz 

110S Vermont Ave., N. W. 
Washington, D. C. 

Attorney for Yellow Cab 
Co. of D. C., Inc., 

Third Party Plaintiff 

• • • • 



10 ' Filed May 3 1949 Harry M. Hull, Clerk 

Answer of Defend cunt to Second Amended 
Complaint 

First Defense 

1-2. The defendant, Yellow Cab Co. of D. C., Inc., admits 
the allegations contained in paragraphs 1 and 2 of each 
count of the second amended complaint. 

3. The defendant, Yellow Cab Co. of D. C., Inc., admits 
that on or about March 5, 1947, the plaintiff, Anna Mar¬ 
guerite Janson, wife of the plaintiff, Edward N. Janson, 
was riding in the automobile of one William N. Janson, 
that said automobile had been proceeding east on E. 
Capitol Street at the intersection of 3rd Street in the 
City of Washington, District of Columbia, and that a col¬ 
lision occurred between said automobile and a cab owned 
by the defendant and operated by its lessee with its con¬ 
sent. Each and every other allegation contained in para¬ 
graph 3 of Counts 1 and 2 of the second amended com¬ 
plaint, not expressly admitted, is denied. 

11 4. Defendant, Yellow Cab Co. of D. C., Inc., de¬ 
nies each and every allegation contained in paragraph 4 
of Counts 1 and 2 of the second amended complaint. 

Second Defense 

The defendant, Yellow Cab Co. of D. C., Inc., denies 
that its taxicab was negligently or carelessly operated or 
that the collision was caused by any negligence or careless¬ 
ness on its part, and avers that its taxicab was operated 
in a careful and prudent manner. 

Third Defense 

That the collision between the taxicab of the defendant 
and the automobile of William N. Janson in which the 
plaintiff, Anna Marguerite Janson was riding was proxi- 
mately caused by the negligence and carelessness of the 
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said William N. Janson in the operation of his said auto¬ 
mobile. 

Fourth Defense 
To Second Count 

That heretofore during January, 1949, the cause of action 
of the plaintiff, Anna Marguerite Janson was tried before 
this Court and a Jury, and during the course of proceed¬ 
ings in said trial, counsel for the plaintiff, Anna Marguerite 
Janson, who also represents her husband, Edward N. Jan¬ 
son, sought to develop testimony, medical expenses and 
bills incurred in the treatment and medical care of the 
plaintiff, Anna Marguerite Janson to wdiich objection was 
made upon the grounds that they were obligations of the 
husband, Edward N. Janson, for which he alone could re¬ 
cover, whereupon the following proceedings occurred be¬ 
fore the Court: 

12 “MR. McDONALD: Your Honor, in view of what 
Mr. Schwartz was gathering from some testimony on 
cross examination yesterday about certain doctors’ bills, I 
would like to ask at this time to add a count to my complaint 
to include medical bills and expenses that were incurred by 
the husband as a result of the injuries to the wife that I did 
not add to my complaint. 

MR. SCHWARTZ: That raises a new point. I object 
to it but I will have no objection to it if the husband waives 
any cause of action that he has. 

MR. McDONALD: He has no cause of action. 

THE COURT: If the husband waives, I think the wife 
ought to be permitted to recover. 

MR. McDONALD: Some haven’t even been paid but I 
think there is some question that somebody paid Dr. Kreg- 
low but it was testified that both of them worked as one. 

THE COURT: As to the wife, I think she should be al¬ 
lowed to recover. 

MR. McDONALD: He will w T aive any right 

MR. SCHWARTZ: So the husband waives any claim 
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that he has and we make no objection to the hospital bills 
and the doctors 7 bills so far as they have been paid. 

MR. McDONALD: He waives loss of services. 77 

That by reason of the aforegoing proceedings, the plain¬ 
tiff, Edward N. Janson waived and released his cause of 
action and is barred from maintaining the same. 

/s/ Alfred M. Schwartz 
Alfred M. Schwartz 
1106 Vermont Ave., N. W. 
Washington, D. C. 

Atty. for Yellow Cab Co. of 
D. C., Inc. 

• • • • 

13 Filed May 16 1949 Harry M. Hull, Clerk 

Answer to Third Party Complaint 
First Defense 

The third party defendant, William N. Janson, admits 
the allegations contained in paragraph one of the third 
party complaint; he admits that an accident occurred at 
the time and place alleged between his automobile, in 
which the plaintiff was riding, as a passenger, and a taxi¬ 
cab owned and operated by the defendant and third party 
plaintiff, but he denies each and every allegation of negli¬ 
gence contained in the complaint; he is not required to an¬ 
swer the conclusions of law therein contained; he denies 
each and every other allegation contained in the third party 
complaint. 

Second Defense 

Further answering this complaint the third party defend¬ 
ant states that he is not responsible to the third party plain¬ 
tiff under any circumstances, and that said third party 
plaintiff will not be entitled to judgment over against 

14 him for the reason that on March 19th, 1948, in the 
Municipal Court for the District of Columbia, in 
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Case No. A 23,054, the third party defendant secured a 
judgment against the third party plaintiff in the amount of 
$449.13, for third party defendant’s damages incurred as 
the result of this collision; that said judgment became final 
and was paid by the third party plaintiff without an appeal 
being taken, and constitutes a final determination of the re¬ 
sponsibility for said accident being res judicata as between 
third party plaintiff and third party defendant. 

/s/ R. W. Galiher 

Richard W. Galiher 
/s/ W. E. Stewart, Jr. 

William E. Stewart, Jr. 

/s/ W. H. Clarke 

William H. Clarke 
Attorneys for Third Party 
Defendant 
Woodward Building 
• • • • 

15 Filed May 16 1949 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Comes now the third party defendant, Janson, and moves 
the Court to grant a summary judgment in his favor as to 
the third party claim filed by the third party defendant, and 
in support of said motion refers to the points and authori¬ 
ties attached hereto and prayed to be read as a part hereof. 

/s/ R. W. Galiher 

Richard W. Galiher 
/s/ W. E. Stewart, Jr. 

William E. Stewart, Jr. 

/s/ W. H. Clarke 

William H. Clarke 
Attorneys for Third Party 
Defendant 
Woodward Building 
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17 Filed May 24 1949 Harry M. Hull, Clerk 

Motion of the Third Party Plaintiff, Yellow Cab Co. 
of D. C., Inc. for Summary Judgment on the Second Defense 
of the Third Party Defendant and for Other Relief. 

Now comes the Yellow Cab Co. of D. C., Inc., defendant 
and third party plaintiff, and with reference to the second 
defense filed by the third party defendant, William N. Jan- 
son, moves the Court as follows: 

1. For a summary judgment in favor of the third party 
plaintiff against the third party defendant on the issue 
sought to be raised by the second defense of the third party 
defendant. 

2. Or to strike the second defense upon the grounds 
that the matters therein stated do not constitute res adjudi- 
cata, or 

3. For a separate trial on the issues of the second de¬ 
fense, because only questions of law are raised thereby as 
shown by the annexed affidavit made a part of this motion, 

and the production of evidence on that subject before 

18 the same jury trying the original issue would be 
prejudicial. 

/s/ Alfred M. Schwartz 
Alfred M. Schwartz 
1106 Vermont Ave., N. W. 
Washington, D. C. 

Attorney for Defendant and 
Third Party Plaintiff, Yel¬ 
low Cab Co. of D. C., Inc. 

• • • • 

19 Filed May 24 1949 Harry M. Hull, Clerk 

Affidavit in Support of Motion of Defendant 
and Third Party Plaintiff 

DISTRICT OF COLUMBIA, ss: 

Alfred M. Schwartz, being first duly sworn, deposes and 
says that he was attorney for the Yellow Cab Co. of D. C., 
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Inc., defendant in Municipal Court action, No. A23054, and 
has personal knowledge of the facts hereinafter stated: 

On June 9,1947, William N. Janson and his wife, Mildred 
C. Janson, filed in the Municipal Court for the District of 
Columbia, a complaint against the Yellow Cab Co. of D. C., 
Inc., which was numbered A23054. Thereafter an answer 
was filed by the defendant, Yellow Cab Co. of D. C., Inc. A 
copy of the complaint and answer are annexed to this affi¬ 
davit, and made a part hereof by reference. Thereafter, 
said action No. A23054 came on for trial in the Municipal 
Court for the District of Columbia before the Court and 
Jury, and on March 8,1948, a verdict was rendered for the 
plaintiff, 'William N. Janson in the amount of Four 
20 Hundred Forty-nine Dollars and Thirteen Cents 
($449.13) for the plaintiff, Mildred C. Janson, in the 
amount of One Hundred Dollars. Judgment was entered 
thereon forthwith with interest from June 8, 1948 at 6% 
per annum and costs. On March 20, 1949, said judgment 
was entered of record settled and satisfied by praecipe filed 
in said proceeding. 

/s/ Alfred M. Schwartz 
Subscribed and sworn to before 
me this 24th day of May, 1949. 

(SEAL) 

/s/ Courtney A. McNamara 

Notary Public, D. C. 
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21 Filed May 24 1949 Harry M. Hull, Clerk 

IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 

No. A-23054 

WILLIAM N. JANSON, 

4036 N. 25th Street, 

Arlington, Virginia 
and 

MILDRED C. JANSON, 

4036 N. 25th Street, 

Arlington, Virginia, 

Plaintiffs, 

y. 

YELLOW CAB CO. OF D. C., INC., 

1801 New York Avenue, N. E., 

Washington, D. C. 

Defendant. 

Complaint 
Count I 

Plaintiff William N. Janson alleges: 

1. Jurisdiction in this Court is based upon Section 11- 
755 of the District of Columbia Code (1940). The amount 
claimed herein is more than Five Hundred Dollars ($500.00) 
but does not exceed Three Thousand Dollars ($3,000.00). 
The plaintiff is a citizen of the United States and a resident 
of the State of Virginia. The defendant is a corporation 
having an office and conducting business in the District of 
Columbia. 

2. On or about March 5,1947 at the intersection of East 
Capitol and Third Streets, S. E., in Washington, District 
of Columbia, an employee of the defendant negligently 
drove a taxicab owned by the defendant into the automo¬ 
bile owned and operated by the plaintiff, William N. Jan- 
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son, in which his wife, son, and another passenger were 
riding. 

3. As a result the plaintiff William N. Janson suffered 
great shock, lost the use of his automobile for approxi¬ 
mately eleven weeks while the damage to the automobile 
from the collision was being repaired, was put to such in¬ 
convenience during said eleven weeks in his business and 
daily affairs, has lost the services of his wife who was 
22 physically injured and suffered a severe shock to her 
nervous system from said collision, and incurred ex¬ 
penses for the repair of his automobile in the sum of Four 
Hundred and Forty-seven Dollars and Sixty-three Cents 
($447.63.) 

WHEREFORE the plaintiff William N. Janson demands 
judgment against defendant in the sum of One Thousand 
Dollars ($1,000.00) and costs. 

COUNT II 

Plaintiff Mildred C. Janson alleges: 

1. Jurisdiction in this Court is based upon Section 11- 
755 of the District of Columbia Code (1940). The amount 
claimed herein exceeds Five Hundred Dollars ($500.00), 
but does not exceed Three Thousand Dollars ($3,000.00). 
The plaintiff is a citizen of the United States and a resident 
of the State of Virginia. The defendant is a corporation 
having, an office and conducting business in the District of 
Columbia. 

2. On or about March 5,1947, at the intersection of East 
Capitol and Third Streets, S. E., in Washington, District of 
Columbia, an employee of the defendant negligently drove 
a taxicab owned by the defendant into the automobile owned 
and operated by William N. Janson, in which this plaintiff 
Mildred C. Janson was riding as a passenger. 

3. As a result this plaintiff received a severe blow on 
her head, suffered great physical pain and a severe shock 
to her nervous system, continued to suffer such pain and 
shock, and was otherwise injured. 
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WHEREFORE this plaintiff Mildred C. Janson demands 
judgment against the defendant in the sum of Fifteen Hun¬ 
dred Dollars ($1500.00) and costs. 

/s/ Charles V. Imlay 
Charles V. Imlay 
/s/ Bernard H. White 
Bernard H. White 
1416 F St., N. W. 

Washington 4, D. C. 
Attorneys for Plaintiffs. 

23 Filed May 24 1949 Harry M. Hull, Clerk 

IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 
CIVIL DIVISION 

Civil Action No. A-23054 

WLLIAM N. JANSON, 

4036 N. 25th Street, 

Arlington, Virginia, 
and 

MILDRED C. JANSON, 

4036 N. 25th Street, 

Arlington, Virginia, 

Plaintiffs, 

vs. 

YELLOW CAB CO. OF D. C., INC., 
a Corporation, 

1801 New York Ave., N. E., 

Washington, D. C., 

Defendant. 

ANSWER OF DEFENDANT 

First Defense to Each Count 

The defendant denies that its taxicab were driven negli¬ 
gently but avers that its said taxicab was driven in a careful 
and prudent manner. 
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Second Defense to Each Count 

That the damage and injuries complained of was proxi- 
mately caused in whole or in part by the negligence of the 
plaintiff, William N. Janson, in that he negligently and 
carelessly operated his said automobile and operated the 
same in violation of the Traffic regulations in force in the 
District of Columbia thereby causing the collision with the 
taxicab of the defendant. 

/s/ Alfred M. Schwartz 
Alfred M. Schwartz 
/s/ Samuel A. Friedman 
Samuel A. Friedman 
1106 Vermont Ave., N. W. 
Washington, D. C. 

Attorneys for Defendant. 

* * * * 


26 Opinion 

THE COURT (HOLTZOFF, J.): In this case, 
Anna Marguerite Jansen and Edward N. Janson 
sued the Yellow Cab Company of the District of Columbia 
for damages caused by an automobile accident. Plaintiffs 
were passengers in an automobile driven by one William N. 
Janson, which was involved in a collision with a taxicab 
owned by the defendant. 

William N. Janson brought suit against the Yellow Cab 
Company for damages arising out of the same collision. 
One of the defenses in that suit was contributory negligence. 
The action was tried on the merits, and judgment was ren¬ 
dered for the plaintiff. That judgment necessarily in¬ 
volved an adjudication that the plaintiff, William N. Jan¬ 
son, was not guilty of negligence, because if he had been 
guilty of negligence his contributory negligence would 
have barred his recovery. 

In the instant case we are confronted with a third-party 
complaint brought by the Yellow Cab Company against 
William N. Janron. The third-party complaint seeks con- 
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tribution on the basis of the allegation that the collision 
proximately occurred through the negligence of the third- 
party defendant, William N. Janson. However, the prior 
action, in the Municipal Court, has already adjudicated that 
William N. Janson was not guilty of any negligence. It 
seems to the Court that this adjudication is res judi- 

27 cata on the issue of the negligence of William N. 
Janson in connection with this collision in any other 

lawsuit involving the same parties and the same issues. 

In view of the fact that there is an adjudication that Wil¬ 
liam N. Janson has not been negligent, there is no right of 
contribution against him, even if the Yellow Cab Company 
is held liable. 

In the light of these considerations, the Court grants the 
motion of the third-party defendant for summary judgment, 
but denies a similar motion of the defendant. 

MR. SCHWARTZ: Will Your Honor direct that your 
Opinion be written and filed in the action? I will be glad to 
pay for it. 

THE COURT: I shall be very glad to have that done. 

• • • • 

28 Filed May 31 1949 Harry M. Hull, Clerk 

Order Dismissing Third Party Complaint 

Upon consideration of the motion of William N. Janson, 
Third Party Defendant for summary judgment in his favor 
on the Third Party Complaint filed herein by the Yellow 
Cab Co. of D. C., Inc., Defendant and Third Party Plaintiff 
and the affidavit of Alfred M. Schwartz, it is by the Court 
this 31st day of May, 1949, 

ADJUDGED AND ORDERED that the said motion of 
the Third Party Defendant be and the same is hereby 
granted, and that the Third Party Complaint be and is 
hereby dismissed. 
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IT IS FURTHER ORDERED that the motion of the 
Yellow Cab Co. of D. C., Inc., Defendant and Third Party 
Plaintiff, be and the same is hereby denied. 

/s/ Alexander Holtzoff 
Judge 

• • • • 

29 Filed Jun 1 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 1st day of June, 19 49, that 
Yellow Cab Co. of D. C., Inc . hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 31st day of May, 
19 49 in favor of William N. Janson, Third Party Defendant 
against said YeUow Cab Co. of D. C., Inc., Third Party 
Plaintiff, and wherein Third Party Complaint was dis¬ 
missed amd motion of Third Party Plaintiff was denied. 

/s/ Alfred M. Schwartz 
Alfred M. Schwartz 
1106 Vermont Ave., N. W. 
Washington, D. C. 

Attorney for Third Party Pltf. 
• • • • 
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No. 10,318 


Yellow Cab Co. of D. C., Inc., a Corporation, Appellant, 

vs. 

Wilt jam N. Janson, Anna Marguerite Janson and 
Edward N. Janson, Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE WILLIAM N. JANSON 


COUNTER-STATEMENT OF THE CASE 

In Municipal Court action number A23054, William N. 
Janson, the appellee herein, sued the Yellow Cab Com¬ 
pany, the appellant herein, for damages which occurred 
as a result of a collision on March 5, 1947, alleging that 
the accident was caused by the negligence of the Yellow 
Cab Company (13A). The Yellow Cab Company filed an 
answer denying its negligence and alleged contributory 
negligence asserting that the accident was caused in whole 
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or part by the negligence of William N. Janson (15A). 
Trial was had by a jury which found in favor of plain¬ 
tiff, the appellee herein, and judgment of $449.13 was 
entered and the Yellow Cab Company, the appellant here¬ 
in, paid the judgment shortly thereafter, no appeal being 
taken. 

A passenger in the Janson automobile one, Anna Mar¬ 
guerite Janson, sued the Yellow Cab Company in the TJ. S. 
District Court for the District of Columbia for injuries sus¬ 
tained in the same accident (2A) and secured a favorable 
verdict from the jury in the District Court, the verdict was 
set aside and new trial granted by the trial judge, and the 
case was about to be retried with her husband Edward 
N. Janson as an additional party plaintiff when the Yellow 
Cab Company filed its third party complaint against the 
appellee herein (5A), alleging “The said collision proxi- 
mately occurred through the negligence of the third party 
defendant, William N. Janson”. Anna Marguerite Janson 
and her husband did not amend their complaint to assert 
a claim against William N. Janson. William N. Janson 
filed an answer to the third party complaint denying negli¬ 
gence and (9A) asserting the defense of res ad judicata 
and the same day filed a motion for summary judgment 
(10A) which motion after hearing by the Court was granted 
(16A-17A). 


SUMMARY OF ARGUMENT 

1. The third party complaint was founded upon the 
same issues between the appellant and appellee which were 
disposed of in the Municipal Court for the District of 
Columbia and the lower court very properly granted ap¬ 
pellees motion for summary judgment on the principle of 
res adjudicata. 

2. No right of contribution exists between the Yellow 
Cab Company and William N. Janson as there has been 
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an adjudication that William N. Janson was neither negli¬ 
gent nor contributory negligent. 

ARGUMENT 

1. There can be no doubt that the parties to the third 
party complaint in the lower court are the same parties 
who were involved in civil action number A23059 in the 
Municipal Court for the District of Columbia. The plain¬ 
tiffs in the District Court action below, Anna Marguerite 
Janson and her husband, Edward N. Janson, did not amend 
their complaint to assert a cause of action against the 
appellee herein. Although the appellant has included them 
in this appeal, they were in no way affected by the Sum¬ 
mary Judgment granted by the lower court and are not in 
fact parties to this appeal. The Municipal Court action 
in which William N. Janson was the plaintiff and the 
Yellow Cab Company was the defendant, and the third 
party action filed in the District Court by the Yellow Cab 
Co. against William N. Janson both involve the same 
accident and the same parties and the plaintiff’s in the 
respective actions allege negligence on the part of the 
respective defendant’s. However, in the Municipal Court 
action the defendant therein, the Yellow Cab Company, 
asserted the defense of contributory negligence. The 
Municipal Court action was tried on its merits before a 
judge and a jury which resulted in a judgment against the 
Defendant therein, the Yellow Cab Company. No appeal 
was attempted and the judgment was paid by the appellant 
Yellow Cab Company shortly afterward. 

It is perfectly proper therefore to state that the adjudi¬ 
cation in the Municipal Court determined that the De¬ 
fendant therein, the Yellow Cab Company, was negligent 
and that the Plaintiff therein, William N. Janson was 
neither negligent nor contributorily negligent because if 
he had been negligent his contributory negligence would 
have barred his recovery. 
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The Yellow Cab Company, the appellant herein, con¬ 
tended in the U. S. District Court for the District of 
Columbia in its third party complaint that William N. 
Janson, the appellee herein was negligent or contributorily 
negligent in the identical accident previously adjudicated 
in the Municipal Court and the appellant sought contribu¬ 
tion from the third party defendant because of the negli¬ 
gence as alleged. But the question of who was negligent 
has been answered in the Municipal Court suit and the 
Yellow Cab Company was adjudged the guilty party. Thus 
there remains nothing to be further adjudicated. 


2. The appellant cites two cases to show he is or might 
be entitled to contribution— Georges Radio Inc. v. Capital 
Transit Co., 75 US App DC 187,126 F 2d 219 and Knell v 
Feltman _US App DC,_174 F 2d 662, 665. 


But the appellant overlooks the fact that in both cases 
the negligence or contributory negligence of the tortfeasor 
from whom contribution was sought had not been pre¬ 
viously determined as in the case now before the court. 
The appellee well recognizes that contribution may be 
sought from a joint tortfeasor as was so ably discussed 
_in the Knell v Feltman case by this court, but as has been 
explamed^bef^Pe-Jhe appellee has been held not to have 
been a tortfeasor. Tn^5bttr-of-4he_cases above cited con¬ 
tribution was sought from tortfeasors. 


American Motorists Insurance Company v Vigen, 213 
Minn. 120, 5 N. W. (2d) 397, 15 Auto Cases 521, and 
Keenan v Woodside Astoria Transportation Co., 261 N. Y. 
159, 184 N. E. 44, cited by the Appellant in his brief are 
distinguishable in that in each case the injured passenger 
sued the owners of all vehicles involved in the accident 
and in the case now before the court the original Plaintiffs 
below have not asserted a claim against the appellee herein, 
William N. Janson. 
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In Tarkington v Rock HiU Printing and Finishing Co. 
et al Dwnston v Some, 53 SE (2d) 269, 230 NC 418, 32 
Auto Cases 76, a situation similar to the case now before 
the Court arose; the facts being that Mrs. Tarkington 
sued the Rock Hill Printing and Finishing Company for 
damages because of injuries sustained while riding in a 
vehicle owned and operated by Mr. R. 0. Tarkington when 
struck by or collided with a truck driven by an agent of 
the defendant. The original defendant proceeding under a 
general statute of the state of North Carolina which al¬ 
lowed contribution between joint tortfeasors brought in 
the driver of the vehicle in which the plaintiff was riding, 
as a joint tortfeasor, alleging contributory liability and 
demanding that he appear and answer the cross complaint. • 
Mr. R. 0. Tarkington thereupon moved to dismiss the com¬ 
plaint filed against him on the ground that in a previous 
action in which he sued the identical defendants involving 
the same collision the issues of negligence, contributory 
negligence and property damage were submitted to a jury 
who found in his favor. Mr. Tarkington’s motion to dis¬ 
miss was granted, proper exception was noted, and the 
appeal followed after the jury found in favor of Mrs. 
Tarkington in a substantial amount. 

In disposing of the same contention which is urged by 
the appellant here the court stated: 

“It is true that the right of one joint tortfeasor to 
enforce contribution against another is said to spring 
from the plaintiff’s suit, and the present action was 
not then before the court. This right of contribution, 
however, projects itself beyond the plaintiff’s suit, 
and is not dependent upon the plaintiff’s continued 
right to suit both or all the joint tort-feasors. Godfrey 
v. Power Co., 223 N. C. 647, 27 S. E. 2d 736. It is the 
joint tort and common liability to suit which gives rise 
to the right to ‘enforce contribution’ under the statute. 
Or. S. 1-240. The prior suit as between the then parties 
litigant determined the question whether the driver 
of the automobile was contributorily negligent or a 
joint tort-feasor with the owner and driver of the 
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track in bringing about the collision. Hence, as be¬ 
tween the parties there litigant, this matter would 
seem to be res judicata. Camion v. Ccwnon, 223 N. C. 
664, 28 S. E. 2d 240; 30 Am. Jur. 908, et seq. But, of 
course, the judgment there would not be binding on 
the plaintiffs here. They were not parties to that 
suit, and they are entitled to pursue their rights in 
their own way. Meacham v. Larus <& Bros. Co., 212 
N. C. 646, 194 S. E. 99; Anno. 133 A. L. R. 185. 

“The appellants contend, therefore, that as the 
judgment in the prior action between the owners and 
drivers of the two vehicles is not binding on the plain¬ 
tiffs here, who were passengers in the Tarkington car, 
they the appellants, are entitled to have the issue of 
joint liability as between themselves and the new de¬ 
fendant determined in the present suit. Meacham v. 
Larus & Bros. Co ., supra; Neenan v. Transp. Co., 261 
N. Y. 159, 184 N. E. 744; Anno. 133 A. L. R. 181. The 
conclusion is a non sequitur. The issue of contribu¬ 
tory liability as between the defendants has already 
been determined. Solicitude for the rights of the 
plaintiffs, which they may elect not to pursue, gives 
the defendants no cause of action. The right to con¬ 
tribution comes from the Act of Assembly, and it is to 
be enforced secundum formam statuti —‘according to 
the form of the statute.’ Hoft v. Mohn, 215 N. C. 
397,2 S. E. 2d 23. 

“The procedure of the original defendants in bring¬ 
ing in the driver of the Tarkington car as an alleged 
joint tort-feasor, is quite permissible, Freeman, v. 
Thompson, 216 N. C. 484, 5 S. E. 2d 434, but here they 
were met at the threshold with a plea in bar as be¬ 
tween themselves and the new defendant, and the 
plaintiffs have refused to join them in their allega¬ 
tion of joint tort-feasorship. Hence, they were left 
to their own resources as against the new defendant, 
who exhibited a judgment showing that the allegation 
of his contributory liability had already been tried out 
in an action between them. 

“The statute gives to one joint tort-feasor, who is 
sued, the right to bring in others jointly liable with him 
and to require them to contribute proportionately to 
the payment of any judgment which the plaintiff may 
recover, but this would not include the right to step 
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into the plaintiff’s shoes and prosecute any claim which 
he might have against them. The right here sought to 
be enforced is one of contribution, and not one of sub¬ 
rogation. Chamock v. Taylor, supra. 

“Moreover, the plaintiffs have elected not to sue the 
driver of the Tarkington car. They have alleged no 
cause of action against him, and can take no judgment 
against him. Pascal and Lambert v. Burke Transit 
Co., 229 N. C. 435, 50 S. E. 2d 534; Wilson v. Massagee, 
224 N. C. 705, 32 S. E. 2d 335,156 A. L. R. 922. And 
even if they had sued the driver of the Tarkington car 
along with the present defendants and recovered 
against all on issues of joint and several liability as to 
them, this would have presented no more than a case 
of contrary verdicts by different juries and opposing 
judgments, such as were before the Court in Neenan 
v. Transp. Co., supra, cited by the appellants. This 
is not our case. 

“There was no error in sustaining the plea in bar.” 

It is clear that the principle of res adjudicata applies 
to this situation, all issues between the parties having 
been tried and the lower court very properly granted ap¬ 
pellees motion there being no right of contribution here. 


CONCLUSION 

In the opinion of counsel for the appellee, the lower 
Court was correct in granting the motion of the third 
party defendant for summary judgment, and it is respect¬ 
fully submitted that this Court should affirm the lower 
Court’s decision. 
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